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[. INTRODUCTION

Land-use zoning is not Ikely to disappear anytime in the near
future. It has become ingrained on the American consciousness
ke fast food restaurants, baseball, and apple pie. A majority of
Americans have never lived in a community that did not have
zoning's myriad land-use restrictions and requlations. However,
up until 73 years ago when, in 1918, New York City bacame the
first major city to pass a large-scale zoning ordinance, zoning as
an institution did not really exist in the United States. Instead, for
the most part, property owners determined how to use their '
properiies.

However, by the 1920s, policymakers, évoking a new-found faith
in the benefits of "rational planning,” began promoting zoning as
an antidote to rising citizen concerns over rapid urbanization.
Zoning spread guickly throughout the country as people looked to
land-use regulations 1o préserve or plan their communitiss. In the
19503 the zoning bug spread beyond major cities, and by 1970
zening could Be found in mest of the nation's mtms suburbs, and
even rural areas.

Historically, zoning has always had critics ameng those who
perceived It as an erosion of basic property rights. However, ana
naed not even delve into the moral and philosophical objactions
to zoning from a propery-rights perspective in order to argue for




the scrapping of conventional zoning. From a practical stangdpoint
zoning has simply nat worked well. Stowly, policymakers have
grudgingly acknowledged that conventional "Euclidean” zoning
i5 not all its cracked up to be. It has distorted land markets by
increasing land prices in some zones while depressing prices in
others. It has failed to ensure quality development. It has
contributed 1o increased holusing prices in some instances. It has
sometimes inhibited economic growth which, in tum, has
cantributed to the economic stagnation and subsequent
deterioration of some communities. Further, zoning's voluminous
regulations have rarely been fairly or consistently applied.
Captured by powerful political interests, since its mcepmn Zoning
has been synenomous with abuse.

In sheayt, it Is time to discard the tired baggage of conventional
zoning and start afresh with a new approach to land-Lse policy.
What is needed are land-use policigs that recognize the
impartance of the market as a flexible institution for meeting the
changing needs af a community. At present it is unrealistic to
expact communities to revert back to a completely laissez faire
land-use sysiem. Yei there are feasible alternatives that might
move us in the direction of 2 more market-orignted and flaxible
approach to land-use decisions.

Any alternative appreach to zoning should sirive to; 1) achieve a
high degree of flexihility; 2} increase certainty in land-use policy;
3} increase use of market signals to determine land-uses; 4}
reduce policymaker discretion and arbitrary land-use decisions by
policymakers; 5) reduce delays in the application approval
process; and finally &) strengthen protection of property against
uncompensated "takings.”

An alternative system that accomplishes some but not all of these
abjectives was first instituted in 1981 in the city of Fort Gollins,
Colorade. Fort Colling, a city of 90,000 residents and growing, has
done the unthinkable. The city has dropped zoning and replaced
it with & system based on performance criteria rather than
predetermined planners’ grids. Fort Colling's experience
demonstrates how a community can fend off a no-growth
movement by a skillful use of deregulation and market incentives,

-3



coupled with measures to mitigate the adverse effects of
ciew.felapment--fm example, traffic congesilon pellution, erosicon,

poise, and so0 on.



Il. THE FAILURE OF TRABITIONAL ZONING

Gne need nrot venture far from home to hear a crescendo of ¢ilas of _
intensifying frustration with traditional zoning from planners, developars,
heme buyers, builders, city officizls, and others. When introduced in iha
early 1900s, zoning was desfgned 1o prevent the potential harms that could
resuilt from fandowners engaging in land uses that conflict with the uses of
neighboting prapenies. In the absence of 2oning, "land use decisions would
ctherwise be mage irdividually By the landowners ang purehases of real
estate.” (1) By contrast. "a zoning ordinanes imposes these decisions upon
the market through an agency of the focal government... The theorefical
pbjective OF Zoning ardinances is to eliminate [the] assumesd discrapancy
betwear: the self-interasts of the private individual and the inlerests af
soctety." {2) To this end, zoning ordinances divide communities inip specific
"Zenes” that parmit only “compatibla” land uses, often rasulling in the
segregation of agricultural, commercial, industrial, singla-family residential,
and muki-family uses,

Despite its aims, zoning has nat incregsed cartainty among homeowners and
develapars, nor mitigated land-use controversies, nor ensured a high quality
of development. Rigid and statie, it is not set up to deal with the complexities
of & changing. dynamic world. It is incapable of resolving the campeting
pressuras of compiex issues such as envirgnmental rencerns, decaying
infrastructure, suburban sprawl, and shartages af "affordable” fow- and
middle-incame housing. Problems such as these require levels of subtlety
beyond the reach of ecnventional zoning,

Itis also no eecrat that in many commurities the politicgl powerbrokers have
capiurad the zoning process. Administrative discretion olays a weighty rale
in zoning decisions. Thus, by ks very nature, Zoning invites abuse. The merit
of a develapment s often only a pedipheral factor in datermining its
acceptance. A zoning change or variance frequently goes ta the devalaper
who has most gengrously endowed the eamipaign coffer of a local palitician,
Bacause it opens the daoor to administrative discretion, the procase hag
become mired in bribes, carruption, and arbitrary decisions. As ona report
Qn zoning summarizes this prablem:

“the value of & parcel of land is the value of ks patential use. By
dictating the usages permitted ugon all property subjsct to the zaning
ordinance, the zoning authatities exercise tremandous pOwer aver
the weaaith of the ownere of that proparty. While it is routine 1o vest
great pawar in governmental bodies, the indictment against zoning is
that the procadures regulating the exercise of this powar lack
established standards essential whete property rights are

invelved. "(3)

Cne of the most widsly touted bendlits of zaning is that it ensures a high level of
containty in land-use planning. However, this claim lozes credibility upon closer
scrutiny. I practice, zening often entails & continual processian of changes and



amandmaents in 1he zoning codes. Cevelopment-by-varnance, which provides ralief
from zoning ardinances, was tha norm rather than the exception in most major
metrepelitan areas untll recently. For example, in ons study of Chicago, its zoning
board granted exceptions and vatiances 57.7% of the time between 1823-1837. Tha
same study shows that for several months in 1967 vatances were granted for 98% of
all reguests. Such ready granting of vanances has been commonplace in most major
L5, cities. {4) These variance grants were largely a response to the ackrowleciged
naed for flexibility to meet urban areas’ changing nesds as they grew. More racently;
pressures against growth and development have sometimes resulted in rafusals to
grant variances or even ta razoning of entire areas, decreasing density allstmeants or
further resthicling Uses.

Artitrary and ever-changing zoning processes have had two %oy negative
cansequences. First, sincs land values ara often closely relsted to zoning
dasignations, the expectations of praperty owners are constantly undermined by
rezonings enacted with each new political breeze. Second, zoning provides no
cartainty to neighberhood residents who often find their neighborhoods subject to
rezonicg. Cften tha process leads to unfaimess as exceptions tor the rigi regulations
of zoning are tossed aut in an unsystematic, and at times purely political, fashion.

Wilh no real voice in the political arena, the potential hormeowner is angther one of
Foning's victims., Young middls-class couplas are naw finding it neatly impossible to
realize one of the basic components of the Amarican dream: home ownership. Zaning
and the plethora of government requlatians that at times mandate everything down to
the color of ane's roof, substantiatly increase housing costs {see Figure 1), Protection
af single-tamily neighborhoods fram apartment or condominium projects essentialy
restricts the overall housing supply, putting upward pressures an housing prices.
Richard Peiser, in & study on the effects of zoning, compares land costs in unzoned
Heustan with thoss of Dallas and coneludes that "in Dallas, land davelopment
regulation appears to add approximately $2,000 [18 parcent] 1o the cost of a lot relative
lo Houston." 5] In a general review of the empirical evidence regarding the impart of
growth contralg, including zoning, on costs, Danmeouth University economist Wiliam
Fischel canciudas that zoning can rasult in significant increases in land and housing
casts, (6)

In eflect, zoning has sometimes besn used a3 a device 1o restrict entry into a
cammunity. The cumulative effect is a dearth of "affordablée housing™ in some U.S.
communities around the country, from Los Angeles {0 Kennebunkport, Maine. Zoning
princigally serves the interests of those already esiablished and settled in the
community. This is whera the political power lies. Potential homeownsrs are 2 sllent
constituenay. William Fischel notes that "Measurss that provide a small benefit for 2
large number of voters and impose a lerge cast on an isolated group of citizens are
mera likely to pass in a plabiscita than it a legiskature.” (7)



Figure 1

The Impact of Government Regulations on
New Housing Costs®
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Depanding an the extent to which variances are used, zoning alse adds subsiantially
to the lime meeded to mmplete a developmem pI‘OjEC‘[. which in tuen can increase
huilding costs. Feiser notes that "the actual impact of zoning an land development
costs depends largedy on the arbitcariness with which the.zaning procass i3
administered.” However, comparing nonzanad Hauston with Callas, Peiser concludes
that "on the average the zcnir:g grocess adds faur ta E‘:th months to davalopmant
time. In a project where land and gther prezoning costs are, say. 51 millien, such a
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delay repraganis additional interest cost of $80,000-$120,030, in additian to, perhaps,
£20,000-540,000 tor the zoning pracass itsatf.” (B)

Ower the past several decadaes, numserotis academicians have guastianed tha
tativhale upen which zoning is based. The argument, in eifect, | that zoning rectifies
a market failure that does not in fact exist. In & detalled study of unzoned Hauston,
Bemard Stegan found that the market does an adept job at separating land uses onits
awn. (8] Because land prices tend to vary depending on Incational tactars, thers is a
netural clustering of land uses. Thus it would be econamically infeasible for a steel
factory to locate next to an affluent resicential neighborhoad. Atthe game time, zoning
in Houstan has zlso allowed far more flexibility and mixed-use devalopment,
gspecially of commercial, multi- and singfe-family residential projects, whero these
uses have proved compatible.

Martin Gallen, in 4 study locking at Amarica's housing needs in the 19808, shows haw
zoning has eoniribuled to an apparant housing shodage Dy preventing "the adaptalion
of existing [underutitzed] housing stock t0 a popuatian of increasingly smallar
heusshalds thraugh canwersions.” Me notes, "althaugh the secular decline in
household density has lowered both gross and net [housing] densities, dansity
standards written into residential zoning ordinances have not changed accordingly. In
the absence of zoning laws, arin cases where zoning is poorly enforced, the market
would probably panarata conversions anfy when, alang with hausehald size, real
disposable income per househald falls or the redative price of housing increases fastar
than incames. The former accurred in the 1330s during the Great Dapressicn and
spurred a large wave af conversions; the latter condition characterizes qur time,” {103
Yet in the face of zoning, this market respanse to housing needs is unable to take
alace, contributing to the now oft-lamented "affordable housing” problam.

Anothar rarely mentioned drawback ol zoning concems the issue of aesthetios.
Typically, proponents of zoning are emingntly concerned with retaining the besuty or
character of their community. In the name of aestheticis, they deem it necessary ta
infAing= on the praparty rights of their neighbers. Orange County, is one of the the most
painstakingly plannad areas in the warld, yet it IS becedt of character, The andless rows
of color-coordinated roofs are & study in manotony.  In big cities, zoning has had
girlarly culling eifacts. The unique dynhamism and vitality thal is azecociated with big
cittes iz often choked off by increasingly restictive zoning ordinances and
accompanying building code ragulations.(11)

A predisposition towards ragulation and excessive planning in land use, as in most
plher areas, has yislded perverss effects: Increases in langd and development casts,
polticization of land-use decisions, polarizalion of communities, and housing
shartages. The time has come ta move towards a more flexible, market-orianiadd
systarm for determining fand use.

lll. PERFORMANCE ZONING

[n recent years, thausands of cities throughout the United States as well as dozens
throughaut ather pans of the world have expressed interest in adopting variations of a
flexible zoning technique often referred ta as performance zoning. The model for the



performance zoning system was first developed by Lane Kendig in 1873 when he was
Director of Community Planning for Busks County, Pennsylvania, With the 1981
publication of his book, Parformance Zoning, Kendig brought his innovative approach
te land-use policy to city plannars throughout the world.  Since the book's publication,
a number of commurtities, ranging trom Lake County, Hinos to Largo, Florida have
followed Kendig's model and adopted some version of parformance zaning. (12)

Performance zoning typically refers to determining land-use an the basis of
petformance standards rather than predetermined land-use grids. It is predicated an
e baliaf that market forces are better determinants than planners' maps of where to
build shopping centers, office buildings, industrial plants, housing, and 50 an.{13)
Under performance zening, standards are adepted that mitigate damaging effects of
development rather than dictating actual uses for specific parcels of land. The
standards are designed o keep administrative discretion and arbitrary pelitical
cafcuations regarding land-use degisions to & minimum,

Ferformance zaning rests on the rationale that the community/city can set the overall
levels/limits in regard to traffic congestion, noiss abatemant, and densities, but then
should step back and allow market forces to determing how these guidelines or limils
will be reached, Itis useful te draw an analogy to the case now frequently made for
market pricing for air pollution.  Forinstance, a district r municipality may mandate
that all industries are required to reduce emissions by a centain amount (7% for
instarce) within a givan time pericd. Rather than regulating how this must ba
accomplished, it should be left to the individual companies to determine how they want
to reach this level. Fitms can mest the standards in any way they see fit. If a firm is
unable to maet the levels within the designated time period then it has to pay omission
charges, or it can purchase credits from firms that have reduced their pollution by mors
than the prescribed levels,

Simarily, with performanca zoning, the city sets certain guidelines based on a set of
community goals and aspirations derived from citizen input: These ara rellectad in the
form of 2 set of perfiormance criteria. A development must satisy a contain percentage
lin Fort Calling it is 65%) of these criteria in order to gst he development approved.
The developer has the flexibifty to meet thesa critatia whichever way that bast mests
his praject plans and market considerations,

While numerous communities have incorporated perormance standards into their
zoming ardinances in the last nine years, véry few have adopted anything close to a
"pure” performance zening system. Most of these communities have rmarely overlaid
the perfarmance provisions on top of traditional zoning codes.  This, in essence, has
simply addsd anothar complicated layer to already burdensome zoning reguiations,
Tnug, instead af speeding up the applicatlon process, encouraging innovation,
simplifyfng the development appraval process, letting the market operate maore
sfficiantly, and reducing paperwark in most of these communities, the addition of the
performance provisions has had converse effects. In these cases, perfarmance zoning
has pralenged and complicated the land-use decisionmaking process. (14}

In erder to utiliza parormance zoning as a means of reducing regulation, it should not
tre gratied onto an incompatible, preexisting zoning system. Rather, the first stap that
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the cityfcommunity should take i3 to discard its conventional zoning provisions and
then implement a performanee-hased systam. Fort Colling, a ity autside of Denver, -
Celorado, effectively tock this plungs nine years ago. In 1381 the city adopted an
ordinanee that perrits any and all uses an all lard parcels provided certain
parfarmancs Criteia ara met. Tha land use policy, tarmed the Land Develapment
Guidance System, (LDGS), is the ciosest to "pura” performancs zoning that is currantiy
utilized in 2 medium-sized city in the United States,

A. FORT COLLINS HISTORICAL BACKGRGUND

A city of 30,000 residants, Fort Collins has grown rapidly since the early 19505 {ses
Figurs 2}, largely as the rasult of considerable annexation. With the exception of
wecasional no-growth movements, the community had a generally pro-grawth climate
until the late '70s. However, in the midst of a parieularly strong, well-organizad, na-
growth movement in the late 70s, the cily planning staff embarked on an extensiva
study of alternatives to the zoning reguiations then emplayed.

The planning deparment's surprising responss to ciizen activists was to scrap
traditienal zoning attogether. Rather than listting the quantity of development, they
would, they argued, imprave the qualiy of development, The end result was the Land
Developmend Guidance System (LOGS). Lynda Hogking, now a lecal developar and
at the timz 2 member of the plarning board, relates that, "the Land Development
Guidance System came as a direct result of the no-grawth mevament, i was a
responrsed; an answer to a ne-growth citizen's inifiative.” Although the initiative
ultimately failed, it came clase enaugh to passing and stirred anough passions that the
city deciced something needed ‘o ba dare,

] Fipure 2
Population Growth in Fort Callins 1956-2010
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V. THE FORT COLLINS LAND DEVELOPMENT GUIDANCE
SYSTEM

The land-usa systarm adopted by Fort Coliing is not & completely faissez fairg one. The
city still has zoning districts in the sense thet the developer does have the option ta
develop a parcel "by right,” that is, according to a predssignated use. However, in
each digirict, any use is permitted, as are projects that combine uses, The LDGES s a -
eompenent of a total growth managament system designed to implement the
community's long-range plan. Nevertheless, the system provides a graat deal of
flexibility 1o allow the markets {0 respond o land-use needs. Rather than inhibiting the
dynamics of tha market by Impaosing arbitrary regulations, a5 many tand-use systams
da, the LDMSS generally kats markst farces determine overall building and land-use
decizions.

The LOGS is based on the nodion that the market should determine the locales and
types of land use in a commuity. {15) The first section of the LDGS describes the
cancapt behind the system, stating that, "merely designating areas in which land s
avatlable for industrial development ar those uses of regional impact an g zoning map
has done [iEtle to attract ar contral industrial land uses or shopping centers.” {18) City
officials are concerned about land-use effacts--such as impacts an traffic Now,
aesthetics, environmental preservation, noise, and £g an-- rather than the location of a
particalar Use on a zening map.

A, REVIEW PROCESS

The devaloper first submits an application to the city, whera it 15 processad in three
stages: the conceptual review, preliminary plan, and final plan. The entira process
usually 1akes anywhare from 7 10 15 weaks,

The review process commeances with a conceptuzl review of the development, which
consists of an informal meeting between the developer and varicus city staff. Hsra
mariy projects are screened out at an early stage as being entirely incompatitle with
the city's comprehensive Lang Use Palicies Plan.(17} Further, in this stage, if the
applicaticn submittad by the developer is considered pramising yet is desmed
potentially controversial, the develaper is required to mest with the neighbors and get
their input before submitiing the jormal request for approval.

According to the city, citizens share in the community deveiopment process at lowr
main |evels: 1] they help to determine the goals and objectives far the sommunity; 2
they chaose among afternatives; 3} thay wark with the planners 1o develop
implamentation plans for adapted policies; and 4) they provide input at the project
olarning stage. (18)

Aftar the initial meeting with neighborbocd groups, the develeger gees through a
Lnifarm procedure shown in Table 1,
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B. PERFDEMANCE CRITERIA

The backbone of the LDGS is the peint system, which is set up o that a developer can’
propose any land wse on any parcel of property. Mo development is automatically
eliminatad fram cansideration due to a preconceived zoning blueptint. The point
system is designad to mitigate ihe adverse effects of construction, such as traffic
cangestion, utility costs, crowding, and o on. The idea is for the community to set ths
overall standards andg then leave the developers to decide how they wanl to meet
these standards. The LDGS includes cver 55 perfarmancs crteria that must be
ronsidarad in the development praposal. There are 48 other impact ctitaria that the
development is judged against. The individual criteria carry different weight for
different land-use catagories.. In other words, differant multipliars are usad dapanding
on whether the development is business, industrial, downtown, residential, a shopping
center, and 50 on, .

Table 1

Review Process {or bath the Preliminary and Final Phases:

1. The application for development appraval, with all supparting dacumertation, is
submitted hafcra the fifth of the month,

2. Plars and writtan matefials are routed 1o city departments and agencies jor review,

3. Approximately two weeks after submissian of the application, a staff review meeting
is hald {o discuss thase comments.

4. Approximately one week after the staff review meeting, review commants are sant to
the applicant. Usuzlly the applicant and staff meet to review the comments.

&. The applicant has approximately two weeks Irom receipt af the written raview
comments ta submit revised plans or documents.

6. The planning stalf prepares a writtan raport for the Flanning and Zoning Board,
which [s presented to the boand at its watk session held the Friday bafore the pubiic
hearing. .

7. The Planning and Zoning Board conducts a public hearing on each apglication the
fourth Monday of the fallowing manth and takes action on each application, aither
approving it, approving it with conditions. danying it, or tabling the application to
angther hearing date.

Sourga: Lirban Land Insftule, Flexible Zaning: How It Works, p 164
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Points are broken down into base criteria and banus criteria. Polnts can be earmed
from the base criteria for such things as proximity 1o 2 community park, public
transpartation, employment centars, and/or a community facility. Base critera points
ara first calculated. For approval, a development must mest 65% of the performance
criteria for its land-use categary. If the development does not achisve the minimum
score neaded {o meet the point syslem requirements (for its density and location), than
it car try to garner honus points. The density chart allows banus polnts to ba awarded
for attributas such as environmental cansarvation (this is the largest multiplier,
housing for the hasdicapped, presenvalion of histeic buildings, recreational facilities,
parks, and so an [see Tabla 2 for a list of 44 of the 65 criteria which apply 16 all
development). The only criterion where the LOGS appears ta be highly subjective
and not amanabls to measurable standards conearns the category of asighborhood
compatibility.

The paint system allows the developer to be more creative and mast his nseds and
the community's through a more flexibla tramewark. The strength of this approach is
ihat centain objectives, deamed 1o benefit the commuonity, are strongly encowraged by
sconomic incentives and disincantivas built into the system rathar than by nigid,
regulatety means. |tis up 1o the developer to evaluate the degree to which he wants to
emphasize each of these criteria in the development. The LDGS reafiirms the notion
of private propery rights. According to City Planning Director Tarm Paterson, "As long
as yau can mitigate your Jand-use, the city is nat going 1o hindar you.”

Bufferyards ara an essential ingredient for the success of any performance zoning
system. One of the central assumptions al the LDGS is that "any land use likely ta
occur in Fort Collins can in most cases be made compatible with any neighboring land
use through careful design and buffering.” {19) As will be demonstrated later, with
appropriate buffering, a company plant can be located adjacent o an affluent
rasidential nsighborhoad with liitle comroversy.

¥, HOW PERFORMANCE ZONING HAS PERFORMED

As ane of the first systems of its kind, Fort Coling's Land Development Guidance
System has proved both eflective and popular. With the exception of radical no-grawth
propanants, no ong interviewed wished to go back to conventional zening and even
Ward Luthi, a vocal and radical antigrowth activist admits that "in tarms of the quality of
devalopment ihere has been some positive impact.” One local developer noted that
because of the LDGS, the "development projects are much better thought out."



Tahle 2

HEIGHBORHOOD COMFATIBILTY
1. Zecaat Compatitilty

2. Meighbarhood Character

3. land ge Canflicts

4, Adverse Traflic Impas
PLANS AMD POLICIES

5. Comprehansiva Flan -
FUBLIC FACILITIES & SAFETY
6. Strest Capaclly

7. Lhiliey S apacity

&, Design Slandards

3. Emergendy ALCEsS
10.Securily Lighting

11, Waler Hazards
RESOURCE PROTECTION
12. Sails & Slope Hazard

13. Significant Veqetation

14. Widlfe Habliat

15, Histodcal Landmark

16, Mineral Deposit

17. Ceo-Senzitive Areas

18, Agricultursl Lands
EMYIROMMENTAL STAMDARDS
13, Air Quality

240, Water Quality

21, Naizo

22, Giarg & Haat

23 Vibealions

24, Extariar Lighting

25, Bewanges & Wastes

SITE DESIGH

28. Community Organizaticn
27, Site Organization

28. Matural Faaurcs

29, Energy Congervalion

30, Shadows

31, Solar Access

32. Privacy

33. Ocean Space Arrangsment
34, Building Heighl

35, Vehictar Mowvernent

38 Vehicular Design

37, Parkitg

36, Active Recreatignal Argas
0. Private Cutdoor Argas

40. Padestrian Corvaniance
41, Pedastian Confiicts

42 Landscaping/Open Areas
43 Landscaping/Buildings

44 LandssapingSeraening

Seurge. Land Developmen! Guidance System, p 12
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Hawever, the LDGS is not without its flaws. Ower time, the applicationireview procaess
hag, 1o some extent, become poiiticized. Further, by 1989, after eight years under the
cystem, the planning staff began exhibiting a growing willingness to address castaln
cammunity concerns through regulatory means rather than market incentives, The
increasing ability and willingness of citizen activists to micro-manage the dasfgns of
certain developments and to delay profects canstitutes a weakening of praperty rights.
Oiten, when heated controvarsy develops ovar a project, the city "fosls the only answer
i$ regulation,” according to devaloper Lynda Hopkins, Assistan Mayor, Chuck Mabry,
a former clty planner, believes the land use process has become, "mare intruslve,
more regulatory, and less predictable.” For instance, with regard to new development
on Harmony toad--the new entrance to the city fram 1he highway--the planning
depanment is requiring A0-foot abatements. Such requirements can essentially
undercut the onginal concapt af the Land Develapment Guidance System. Howevar,
aliin ali, the LDGS has stood up pratty well to increasing pressure from citizen and
neighberhoed groups. In praclice, only & small parcentags of developments have
suffarad undus dslays, and only a8 handiul of developments have bean blocked by
citizen oppasition. .

A. APPLICATION/REVIEW PRQUESS

Goals:

If the LDGS is to overcome the prablams and politicization generated by traditional
zoning it must meet saveral ohjectives. Thase inslude: 1) Meking the approval criteria
axplicit and subject to measurable standards; 2) Making the dacisions by the planning
board mare predictable, less arbitrary, and less subjective; 3) Replacing nagotiations
with administrative decision making, 4] Decraasing the time invelvad in the application
pracess; 5) Protecting private property rights, while reducing externalities or adverse
effects of projects an ather landownérs or residents.

Perlormance:

Tha time invaived in the application process has dacreased from 7 t0 B months o
anywhoio botwasn 7 1o 14 weeks, according to Fart Collins's planning staff statistics,
This large time savings can be largely attrbuted {0 the faci that 2 to 3 months are
saved by not having 1o go thraugh rezanings to ablain project approvals. Projacts with
no discernable controversy of oppositign now just "fly through,” aceording to Assistant
City Planner Joe Frank, Since the adaplion of the LDGS in 1981, only 29 projects (out
of a possible 1700} havs baen appealed to the City Council.{20) This averages anly
3.5 appoals por yoar.

Because projacts no lenger have to go through the process of getting variances and
rezarings, castly delays that wouid have ensued under traditipnal zaning have been
averted. In areas previously not zoned far commercial or industrial--wherg the
developer would have had to receive a variance to build—time delays have decreased
considerably.

Howsavar, the cost of preparing a davalopmeant application has increased, since

development proposals need to be much bettar thought out in the earlier stages ot
preparation. Monetheless, comparing performance zening ioc conventional zoning in
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{his regard can be misleading. Unlike canventional zoning systams, the LDGS
incorporates zoning and the subdivisian processes into the 2ame application. Thus,
whila 2 greater amount of information is required fram the developer in the intitial
application, the developars da not kave to repeat the grocess for subzequent
subdivislon gpplications. This cuts down cansiderably on ¢osts and time for the
remaincer of the process. Further, housing prices have stayed low and stable. Thus it
appears that the extra costs incurred far praparing the initlal application are
counterbalanced elsewhere--for example, from the large decrease in tima delays.

Takle 3
Abstract of Performance of Land Development Guidance System

1. application/Heview Process Decreased sppAcalion ime on
avarage liom 79 monthg to
7-14 weehks, Some projects have been
delayad by naighberheod opposition,
Davelypers sornplain of decreascd certainly in
tha process

2. Citizen Parligipalion Meighbaorhood input s Ncreased, more
sophisticaled and at an earior stage.
Bedween 40-45 naighborhood mastings 2ach yaar,
May L2 120 mucn mece-levef citizen paricipaticon.
Process has boooma somewhat politiclzed due ta
increasad cilizan part-gpatian,

3. Infrastructure Gosls Eome positive elfachin
tying develepment 10 existing
infrastructure. Effact nol as great as
anliclpated due ko peoblems with
comracis and 1ax laws,

4. KMixed Liss Incraassd sushtantlally,
Scotch Pines neighborhood -
and Tak Ridge Suslness Pask
are illuslrative.

5. JobsfHousing Balance rialic ol 1.16 jobs to 1 househald.
This comespands 13 & very balanced
jisbs 1o hausing ratio.

B. Qualily ol Development “Cevelopments are much batar
thought owut,”
IFnprowe Ment in quality &
aesthatice of project design.
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Predictabllity. The complaint voiced most often by developers is that the approval
procass needs to be mare pradictabie, While the devalopers are allowed a greal daal
of flexibility in determining the appropriate use far the land, at timas they find the
process unpredictable, and net guided by clear and specific rules and procedures. In
smme respects, 1his is not surprising bacause there is a cerain tradeoff between
predictability and flexibility. However, the city is currently working on making the
systern meore self-administering, rapid, and prediciable by allowing for more projecis to
bypass the formal application review process and instead to go through what they term
madministrative review.” This is an even quicker route o get a development plan
approved. It applies to projects which have already previously gained approval for a
refated master plan and is structured se that the current project can be approved
within @ tima span of thrae weeks,

Aocarding to City Planning Director Petersan, "it fadministrative review) shortens the
review tima further because basic guidelines that aftect development are agreed upon
ahead of time (by the developsr and the city staffi." Ganarally, in this process the two
partiss have agreed upan the guidelines in a previous development or mastsr plan,
and thess guidalines are applied to the present development. The precess offers
mara predictability, which is important far the sucess of any flexiile land-use system in
order to reduce the prospects that the gystem will become politicized,

B. CITIZEN CONCERNS

Gpals:

13Te reduce citizen influence at the microlevel of individual projects, while prasarving
a strong citizen role in developing the overall community plan and guidance ctiteria
2} To quell citizen goncerns about the envirgnment by presending open space and
consenving natural resources through more market-orisnted means.

Performance:

Citizen |1"IPL[L Ftegarding the level of citizan il!'lpLIt, thera is considerable difference of
opinion. Citizen activists such as Tom McKenna claim that "neighborhood
paficipation is a farce. Citizens arg given short shrift in the mestings. Devalopers,
fwho try 10 come across like the Iittle sisters of the poat), always win and the
homeowners always |pse.”

Cia the other hand, one developer related that the Fort Coliins system "aliows toc many
peqple to iy to feather thair own bed.” He clalms that & small vocal minority can wregk
havee an the application process and that citizen input can be so damanding that the
develapers break-even point is throatened." Frank Vaught, a building designar,
believes that developers sometimes have to deal with "vigilante-lype neighborheod
cpposition." However, developer Lynda Hopking, assarts that, "Cine of the best
lzatures of the system is very sarly naighborhood participation.” She adds that "these
neighborhoad meelings are taken very ssricusly in design.”  Her reasoning is that it is
better {o havae tha citizen input up front, at the beginning ot the procaszs, rather than
fraving a vocal group of naighbors sabotage a devalopment &t & later point in the
RroLess.
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The LDGS is clearly a very paticipatoty land-use system. With batwaan 40 to 50
neighbothood meetings each year, clearly the application review pracess allows
ample forums for clizens to have inputinto the process, despita the cleims of the no-
growthers. Indead, the procass actually mandates a rele for citizen input. Mowevaer,
the claim that citizen groups have tao much influence on site design dacisions has a
great deal of validity. The vintua of the LDGS is that land-use decisions ars intended to
focus on mitigating specilic, measurable adverse effacis of development rathar than on
preventing development altogether. Instead, due to the, at times, undusinfiuance that
neighborhood groups can éxert on the saless and design of the developments, tha
objactivity of the process is being urdermined. Citizen groups are even beginning to
hire their own cansultants,

As noted earfier, in response to community concerns in & number of cases in the last
year, the planning staff has resortad to the quick fix by Imposing regulation. Tom
Petergan, Diractor of Planning, acknowledges that “the planning board is moving marg
in the direction of palicy....and thers is a tendency to lack at requlations.” He adds,
hewevar that "before thinking of regulations, the city commissions a market analysis" to
detanmine the approprate policy and whelher any guldslinas are even needed.

Envirpnment. | iz difficult to judge the performance of the Guidance system in this
regard becaltse praseming cpen space and environmental resources 15 ot & stated
geal of the LDGS. Nevertheless, 14 of the performance critaria for evaluating all
development in the LDGS pertain 10 praserving natural resources, consarvation and
apen space. in general, performance zaning can do a far better job in prasending the
enviranment than conventional zoning. This is because conventiaral zoning
ardinances typically only provide for preserving resources and open space in spadial
agricltural or conservation districls. |s all other districts, consarvation is widely
ignorad.

Mast pertarmance systems strongly incorporate environmental provisions. In faot,
accesding to the Urban Land Instituta, "(Flexible zoning systems) build on the ground
swell of parformanca slandards developed by environmentalists 1o protect natural
resources. They provide & mare unified approach to environmental protection than
miost zoning and subdivision regulations have achioved." {21}

Palitical Reality. |n Fon Colling and to a much greater extent in hundreds of other
communities threughout the Uniled States, neighbors have becoma haavily involved
in the zening precess and have used it o advanca their own agenda rathar than some
more general public interest. The result has been & serious undermising of basic
property rights. Increasingly, citizens are demanding to have g voice in decisions o
develocpment propasals. Most of these people understandably care about preserving
the characterfbaauty of their neighborheods and protecting the proparty value of their
tand. Howewver, their congeption of property dghis stretches the eoncept considarably
hayond traditional legal racognition of abutment rights and nuisanca laws,

Mo-growth activist Tom McKenna is typical of those who have somehow fashioned a
whole new theary of property rights. He axpiains that "the anly right he fthe propany
owner) has is ta continue the use as a vacant Ipt or ta gt In & home similar to ming,"
tha propary ownar proposas any athar use, such as a different style house than that of

- 17 -



McKenna, he'll hava Tom MekKenna to deal with. Frank Vaught notes that in Fort
Collinz "we (developers) have a set of rulas that we have to follow, but the
netghbarhood groups have no iles to follow.” With the growth/ne growth debate
becoming more contantious and divisive, it is clear that citizen concerns with, and
invalvement in, land-use decislons will only [ncrease. Faced with this political reality,
there are a numbear of nptions that can be pursuwed by palicy makers.

Policy Options:

1) Expressly forbid nafghberheod contrel. One option |5 artfully expounded by
Douglass Kmiec, a [aw professar at Motre Dame University. He argues that If the
commueity has any Hghts at ali coneerning land-use, they are contined o the
community having "a right to ariculate how they want 1o grow in the future,” that is
through specifying the community's overall growth and infrastructure goals. (22]
However, whan neighbors get involved in individual iand-use decisicns, the process
losas its procedural {airness. His studies have found that the process inevitably
hecomes politicized, and the approvals dan't match any coherent statement of
eommueity policy. Therefore, he propeses forbi

axcept at the overview! comprehansive plan stage of pelicy making, The public would
have input and influance at the generaliabsiract leval of policymaking--such as
determining guidelines for land-use intensities--but nat at the hghly specific lavel of
individual cases of land use and site dasign. {23)

Hiz system shares many attributes with "purs” perfarmance zoning, and the goal is the
sama; tt‘r depaliticize the process and restore private property righls by E.LLDJH.LEHJJ.IJ.E

mim War mi
how thay will reach those standards. The only drawback 1o Kmiec's systemn ligs in

practical, palitical considerations. How do you convince citizens (o give up their vaice
in the application approval stage of the process, especially since they keep
demanding an evan greatar voice? If the Supreme Court continues to rule, as it did in
savaral recent cases, that some land-use restriclions constitute "takings” of private
property and therafora ragquira campensation of the landowner, this might set the stags
far restricting citizen participation along the lines that Kmisc proposes. Such "takings”
decisions would force communitias in effect ta pay for onerous land-use restrictions
imposed on fandowners, thereby potentially having & dampewing effect on efforts of
citizans to block development. This, in turn, might make Kmiec's proposal for
participation at anly the general plan level more politically feasibls.

24 Use regtrictive covenanis to protect property vaiues., A socond aliernative
iz through the use of resttictive covenants written into propery deeds. Covenants are
legaily anforceable rules about land use. They are usually written into deeds by
developers when huilding new properties as g means of gnticing peopla to buy the
homes. The residents are than legally bound to abide by the deed restrictions on the
uses of their property, This protects property values and ensures stability in ona's
neighberhoed through a private, legal, veluntary approach, rathar than by government
coerciarn. FReastictive covenants hava been widely used for many years in oities such
as 5t Louis and Heuston and {243 in Fort Coliing, a sionificant percentage of
homeowners arg protectad by private covenants,
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Restrictive cavenants are not mare widely used acress the country because, according
to Kmiee, "the law of covanants is hopelessly anachronistic.” It reflacts centain
provisions of atd English law. Most lawyers don't want to tinker with the standard
covenants. Howewver, t0 make covenants mora applicabla 1o different situations, they
should by tailored to the paricular development and ciscumstances. Covenants are
also not easy to establish in already davsloped neighborhtods because it is very
difficult ta get al tha psogle in the neighbarhacd to agree to restrict potential uses of
thair propsrty o to agree on what these restrictions will be.(25) Thus, at present,
covenants are likely only a realistic policy aption m nawly devalopad and
undeveloped areas.

3) Expressly authorize neighborhocd control.  For developed areas, Profassor
B. Nelson advocates expressly authorizing neighborhood control.  Nelzan believes
ihat zoning is "supported by fictions, gvasions, contrived argumeants, and athar
dedging of the fundamental issues." {26} Masquerading zoning as a policy tool is
sham. Meison's systam would transfer properly rights to a neighborhiood association.
‘Each proparty owner in the neighborhood would have "shares.” (27] In orderto
develop on undsveloped land within the association boundaries, the awner could
purchase the necessary collective proparty rights from the association. What this
amounts 1o is paying the other property owners for the ingrease in traffic congestion, or
the externalities resulting from the naw developmeant,

4] Purchase or Transfer of Developmant Rights A fourth alternative is for
communties ta develap programs for pirchasing davaelopmeant rights. Under such a
plas, the loeal government or privats neighborhaod association

purchases the "right to build” fram the landowner. This approach has bean utifized in
yarnous commnities to preserve agricultural and ether apen-space land. Economist
Richard Stroup, summacszing savaral such progeams, notes that:

King County, Washington, allocated $15 million {q purchase
development rights in 1982, and since then has been involved in the
purchase of rights on 1,886 acres. The states of Maryland, New
Harnpshire, and New Jersey have such programs, as do counties in
Wew Hzmpshire and Maryland. In California, the Ceastal
Conservancy warks with counties and private land trusts to purchase
development rights. This approach is market-based on the supply
side, since it is & voluntary exchangg, Taxpayers, of course, have no
such cheice excapt parhaps at election timae. But the cost is spread
ameng all taxpayers, wha migit all benedit if, for example, amenity
production is tha value sought b'y’ the governmant and the amenity
sites are enjoyed by all. (28)

Programs that allow for purchase of developmant rights offer ene mechanism of
allowing local citizens to présamve sorme areas against development, while
compansating affacled landowners. Such programs may hedp o raduce cvarall
conflicts regarding land-use by forcing cencemed cilizens or their representatives inte
taking the full cost of their land preservation desires inta accaunt. This restricts citizen
invalvement to overall decisions regarding whethar or nol 1o purchass, and theraby
oreserve, specific properties, |f citizens chaose not to purchase the development
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rights to a specific propany, then develapment would be allowed to proceed acoording
te the prevailing land-use guidanca criteria.

Programs that allow for purchase of davelopment rights offer a key means of
preserving apen spaces, agrncultural lands, and other rascurces. Increasingly, some
citizens in & number of communities are pushing fo prohibit developmant on certain
lands, including privately owned parcels. Yet prohibiting development on such lands
runs headlang into the proparty righis of the landowner. Recent Supreme Court
decisiarg, though ambiguaus, have begun to require compensation of landowners if
land-use regulations essentially deprive the landowners of ali use of their propany,
Purchase of developmant rights offers a means of securing certain lands as open
spaces ar agricultural preserves while compensating the landownar,

C. INFRASTRUCTURE COSTS

Goal;

Qne of the objectives of any performance zoning system shauld be 1o decreass the
cost consegquenceas spacific 1o each develapment that the city's taxpayers have 1o
bear. One of the imperant features of the LGS is the stated beliet that development
should pay its own way (this is distnctly differert from current frends to in effect "axtont™
fees fram develapers to pay for community benefits--parks, museums, schools, and so
an--not directly related to the actual develepment project itself.) The goal is to sharply
reduce the finangial burden of developmeant to the public sectar. Thue, the goal is ta tie
naw develsprment very closely with existing infrastquciere, This, in turn, encourages
infill development and discouragss suburban sprawl. tn theory, develapments of
outlying areas wiih litlle public infrastructure cannct take place without significant
infrastructure and related axpensas aceruing to the developer.

Encouraqging infill development is important in 2 broader cantext, bacause it cuts down
on the lsap-frogaing effect, Conventignal zoning cften actually creates incentives for
growth to "leap frog” past urban areas to cutlying, 19ss ragulaled areas. Restrictive
urban and suburban ordinances cause developers to choose altarnative sites in
exurban and reral communities because the polilical climate is marg auspicicus to
developmant, Heviewing the urban sorawl effecls of zoning, William Fisehe! notes that
"resfrictive controls applisd 1o a large fraction of suburban land can have signific;ant
eftacts on urban structurs, pushing development ta remote Iocatians as close-in
developrnent is precluded.” {28 This, in turn, can ceuse increases in commuting,
adding to traffic congastion and pollution,

Performance:

In practice, in racant years, the LOGS has had an impact on tying developmant 1o
gxisting infrastrugture and engouraging infill development, though not o the degrea
andicipated. The planning department freaty admits that they have made & numbsar of
mistakes in this regard. Ih saveral cesss, the axpayers have been foreed to foot the
bill when developments went bankrupt. This resulted fram poor centtasts drawn by the
city. Further, tha gae tax mcremem finance district has caused averhuilding in some
areas.



The racard is encauraging yet mixed on tying development to existing infrastructure far
a number of reasons. First, city palicies were nat clear, and the rukas for the special
improvemeant districts wera net wall thought out. Second, some projects were dalayed
or simply abandansd dug to intense, active resistance of naighborhood residents to
questians of appearance and "compatibility” of some infill development. A number of
controversies have made some developers uneasy abowt development in infilt sites,
Another culprit was tax law {prior o the 1986 refonm) that encouraged a great deal of
davelapment designed primarily to take advantage of tax benefits. The loans
developers raceived from savings and loan institutions were not pradicated upon the
dovelopment's future economic viability. They were dnven purely by the tax struclure.
The result was that the construction ot numeraus commercial buildings outstripped the
market demand for office space. However, the empty office space is now gradually
being absorbed.

Pollcy Racommendations:

1) Make certain taxpayers are not forced to bail out insufficiently thought-
out development.

2} Avoid alloeating taxpayer's money towards preferential business
subsldles. Tax breaks for businesses have congiderable mearit. However, subsidies
distart the market process by creating artificial dermand and arbitrarily favoring some
businesses over cthars.

3) Increase the multipiier for infill development. The LDGS could have
encouragead an evan greatar arnount of infill developrment vis-a-vis periphery
development If the incentives were greater and regutations and rastristions concerning
infill development were decreased. Moregvar, reducing citizen involvemeni in tha
specific projest approvai process could help mitigate the disincentives developars face
inthying to build in dansa urban environmsnts.

D. MIXED USES

Gaoakl:

Encouraging a greater blending af uses in a communily is A desired aim of most
performance zoning ordinances. Extensive separation of uses can contribute 1o
liteless and sterife downtown areas when an intermix of commercial and residantial
uses are prohibited. Mereover, separation of uses in traditional zoning schemas has -
cantributed to suburban gridiock in some metrapolitan areas as peaple &ra forced to

drive great distances to get ta work, or the store, and so on. A gr mj
can decrensa gridlock by opening up more oppatunities far people to live and work in

the same vicinity. This, in turn, decreases vehicle emissions, which are a primary
source of air polluticn in many urban areas. Furher, by decreasing workers' commute

times, greater mized use can diminish logt productivity caused by lengthy cammutes,

Ona of the majer urban problems in cutlying areas of many cities is the sa-called
jobsfhousing imbalange. This refers to the number of jobs per household in a
cityfcommunity. Areas that are housing poor and job rich such as Silicon Valley in
Morthern Califarnia and Orange County in Southarsy Califernia have high ratios with



jebhousehald ratios gver 1.2, Bedroom-type communities that are job poor will have
low ratios. This imbalance is alleged to be a major cause of tralfic congestion and air
pallution.

Urban Viiages. Removing restrictive government land-use regulations, ingluding
especiatly those zoning prdinances that have prohibited mixed-use and infill
development, can mitigats traffic congastion and afr pallution. I European citiss
*urban villages"--where cammerce and heusing are intermixed—are the nomm rather
than the exception. Housing is lecaled above shops, and thers is & wids divarsity of
land-usas within Individual neighborhosds. On this side of the Atlantic, throvghout the
20th cenfury, planners in American cities have conslstantly tried to separate uses. By
doing so they have forced housing artiicially apart from business, This contrbutes to
traffic congestion as people have to drive great distances to work. Maoregver, the
dispersed residential patterns that have resuited in part from zaning practices make it
difficult to devslap cost-effective urban mass transit systems. By removing barriers to
natural Integration of uses, perfamancs zoning ¢an help to rectify these probloms.

Pertormance:

in Fort Collins, performanee zaning has had very positive efiects on increasing mixed
rse in a tasteful fashion. Unguestignabily, it has been a success in this regard. ltis
known as a city whére paspla ¢an "live, wotk, and play" in the same area and in an
attractive setting. {30) In some areas, children can walk 1o 1he naighborhood stora as
their parents did many years before,

The most telling illustration of mixed usa is Fort Celline's Seotch Pine neighborhood,
Directly across the sirast from this community with a laks, attractive houses, and ten
acres of open spacs, lies the Woodward-Govarnor factory. The factery, which employs
1.000 workers wha make governors for moters, has such effective landscaping and
buffers that ane has 1o look very clossly to see the factony.

The Oak Ridge Village and Business Park provides anather fitting madeat of the ability
of the performance systam 1o blend uses in a quality fashion. The development is
designed o inspire people to dwell and wark in the same neighborhoed. The business
park has five office buildings in which around B0J peepls are employed. The adjacent
120-acre residential area will eventually have 400 homes that cowld accommodata
maiy workers fram tha business pask

Already businesspeople who previously had endured hour-long commutes to work
now Gan see their aoffice buildings from their homes, According to Gity Planning
Director Peterson, mixed uses like the Oak Ridge development, "add lifs to the
community.” He naotes, "if they can walk 10 work, they don't drive." This, in turn, cuts
down an traffic congestion and car pollutanis gaing into the almasphers.

The impartant ingradient far making this mixiure of usas work wail is the bufferyard.
For instance, the Oak Ridge development has a greenbslht area, abutting nearly half of
all the develepment's lots, which runs through beth the business and residential
sections, When the business and residential areas eventually converge, the greenbelt
area will serve as an effective buffer to separate the argas. Ragarding a ditferent
section of tha city, Neal Pigrce, a calumnist for the Mational! Joumal, notes that the
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"landscaping makes what could be an ugly commercial sttip into a visually pleasing
thoroughiara,” (313

Jobs/Housing Balance. In Fed Collins, mast of the residents work in the city ar at
least in the county (Latimar County). Figure 2 shows a relatively good balance of jobs
and housing in the sity. The projeciion far new households per yaar |5 very close o
that farthe number af naw jobs. The ratio is around 1.18 jobs to household, 1t is not
possible fo determing how this ratio would have been affected had Fort Colling nat
implemanted its Land Developmant Guidance System. However, the LDNGS may have
helped the city to maintafin this batance with its encouragement of mized-use
develapment projects.

Figore 3
Economic Pevelopment Projections Fort Collins -
Area, 1985.1960

M Mew Households B Mew JobsiYear

ik

1986 1987 13848 1083 1894
Fort Colling Econamic Development Anplwsis, July 193§

Pellcy Recommendations:

1] Do not distort natural land market forces. Expenence has demonstrated that
withaut gavernment intervention jobs follow housing, As areas get built up with
residences, light commercial and later larger sommercial development get
gstablishac,

2} Remove mixed-use zoning restrictions and Increase density allotments.
Downzoning, aleng with mixed-use zoning restrictions, can conttdbuta 10 jons/ousing
imbalances.



E. QUALITY OF DEVELOPMENT

Gozl:
impraving the guality of devalopment is one of the principal goais of all the
communities that have adopted performance-based land-use systems. Feople
understandably want to ensure that their communities are "ivable,” From a political
and palicy standpoint, gnsuring quality development is ysually a necessary camst in

il le's | it . Tha hostllity of many clizens 1o
the pressures of growth can be tempered if the growth process is ordery and resulis in
aesthetically pleasing projects. It is important that this is encouraged by setting
performance standards, however, and net by specifying detailed building
requirements. -

FPerformance: '

Armong over a dozen residents of Fort Collins interviewed, there was almost
unanimaus agraemant that the guaiity of development increased dramatically after the
city discarded zening 2nd adepted the LDGS. Because the system focuses on quality
gite design, "the develepment has become more thought out,"-accarding to Lynda
Haopkins.

The factories ard buldings now baing built were uniformally considerad o be visually
aftractive by those interviewed, becawse of tncentives that are buidt into the paoint
system. Howevar, tha city planning departmant is moving in the dirgction of Imposiog
an increasing amount of "agsthetics” guidelines in certain city "cotridors.” such as 80-
foot setbacks. The system has becoma vary site-spacific,. Some even call the LBGS a
very sophisticated conditional use process. Further, the planning staff is incraasingly
becoming involved in nitty-gritty design details, Howewver, according to attorney Lucia
Lilley, wha is counsel for a number of develapars, "amenities, and requirements for
quality contral are not a prablem for developers.” Buffering and visual amenities are
usually anly a very small fracticn of deviopment costs and it is good business to dasign
quality straucturas.

Policy Recommendations

1) Offer the increase in quality of deslgn as a carrot. It appears that some
level of architectural sie raview is & necagsary trade-off in-order to retain public
support for deragulating land use by eliminating zoning and replacing it with a
guidance system that allows for dsvelopment. Residents need to see some tangible
gain in order to support a radically ditferent, innovalive system. However, one
advantage of the LD{GS in Fort Caollins was that it actually encouraged high-guality
prejects without dictating architectural design, Atter the LDGS was in place for awhile,
the planning staff noted that the developers began coming in with much better designs
(structurally and visually} on their own initiative. The developers saw the high quality of
design i other develapments and tried to cutdo their competitars. The designs have
become mech more creative. This "markst competition™ in design standargs could
over time ramave the naod for close architectural revlaw by the city planning staff.

T



Vl. CONCLUSION

Conventional zoning has contributed to traffic cangastion, air pollution, lang
commutes, and increased housing ang fand costs.  Moreover, conventional zoning
has directly led to the politicizetion of land-use decislons a&nd an erosion of preparty
fights. Unless communities begin to seriously explore alternatives to conventional
zoning, present problems will worsen. The dearth of "affordable housing™ will net be
salved by mare government money. Exclusionary zoning, downzoning, growth caps,
and an abundance of castly government regulations that specify housing size and
other amenities are key culgits in the housing "crisis.”

Ferformance zoning, as Implementad in Fart Collins, Colerada, offers one attemative-
that has attempted {0 give matket forces wider play 1n determining fand use. Howewver,
when faced with demands from very vacal neighbarhood groups, the city planning staff
is increasingly resoring to the quick fix of requlation. This tendency may undermine
the inftial successes of performance zoning in Fant Colling. Yet there ars better ways
{0 address the concerns of vigilant citizens. It is imporiant to keep in mind certain basic
goals that a performance zoning systam should sifve o achigyve,

1) The system should be flexible. Land-use palicy has te be able to respond to
the ¢hanging dynamics of the marketplace, Barriers to mixed land-use should be
eliminated. _ .

2) It should segk to reduge administrative discretion by egablishing measurable
ar quantifiable performance criteria. These critetia should fosus on mitigating
axtemalities and adverse consequences of develogment rather than specifying -
detailed technolagies or design regulations that must be used by the develaper.
Focusing on setting basic performance standards rather than dalineating how to
achiave |hose standards promoies diversity and innavation by developars seeking to
meet performance standards. :

3) It should ensure the protection of personal property rights, including requiting
compeansation to landowners in excharge for establishing permanant apen spaces.

4} It should encauragse guality development,

5} it should decrease the financial burden to tha public sector by encouraging
tying davelopment to existing infrastructure.

The no-grawth movement is not likely to get any less fervent in the vears to come.
Tensions will continue to increase as préssures build. The experience in Fort Collins
demaonstrates how & slow-growth ar no-growth mavament can ba maderated by
ancouraging quality development to take place. The Fort Cellins exgmple alsg shows
how this can be accomplished by allowing marked forces, not mare requlation, to
detarming {and-use.

Mr. Eggers is a Hesearch Fellow at the Reason Feundation.
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APPERDIX

Where fo go for more infarmation about Performance/Flexible Zoning:

Foit Cofling Plannming Department.

Urban Land Institute, Washington DG

Lana Kendig, Kendig Inc, Mundelein, lllinais:
Roason Foundation, Santa Moenica, A

Selected Communities with forms of Flexible Zoning:

Auburn, Alabama

Bath Charter Township, Michigan
Bucks County, Pennsylvania
Duxbuary, Massachusetts

Hardin County, Kentucky

Lake County, lllingis

Larga, Florida

Cueesn Amas County, Maryland
Wiliamson County, Tennessee

Intarviews:

Citizen Planners, nbighborhaod groop

Shelby Dili: former Prasident, Fart Coliins Ing..

Bob Eventt, Prasidaeni, Evearitt Enterprises

Jog Frank, City Assistant Planning Director

Cingdy Gilbert, Senior Planner, Auburn Planning Depaftment.
Lynda Hapking, The Group Ine.

Hal Judson, homeowner .

Lane Kendig, author of Performance Zoning

Douglas Kmieg, Notra Dame Law Schanl

Luecia Lilley, Attornay and tarmer Gity Attorney

Ward Luthi, citfzen activist

Chuck Mabry, Aszistant Mayor

Tim McCune, 2MS tha

Torm MokKanna, citizan activist

Stuart McMlillan, Yice Presiderd, Project Developmant, Everitt Enlerprises
Bill Neal, Chairman «f Fori Callins Inc.

Tam Petersan, Fart Coliing City Plannar

Jim Rhodes, Chairman, Fort Collins Board of Realtors
Ed Stoner, Fort Collins Ino. .

Frank Vaughl, Architectural Flanner

Ken Waida, Senier City Plannet
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